2014-02:  Revise Social Security Number / Tax Identification Number Question on Application 

Requestors: Arleen Elseroad, Chairman
User Notification Required:  Yes



Change to Data Download: Yes
Spanish Translation Required: YES

This is a OpenCCCApply change only.
Problem Statement

(To be completed based on penalties levied on colleges, potential levies to students, requirements by IRS to provide information, etc.)
Solution Request 
(Patty/Terry to complete.)  Incomplete list of requirements:
What do we need to collect?
1)  A correct SSN or TIN from all students (required)
2)  The correct number of digits for the SSN and TIN (9 digits - no alpha characters)
3) A check mark or signature from the student stating that they do not have an SSN or TIN
4) Information if the student has changed their name since applying for SSN
5) New name if changed
6) Indication that the student plans to apply for financial aid
What do we need to provide or say to the student applicant?
1) Reasons for providing a valid SSN or TIN

a) Financial aid 

b) Required by CCCs

c) Eligibility for tax credits (Hope, etc.)

d) Avoid penalties (and purgery)
2) Clear instructions for providing their SSN or TIN: 

a) Please provide the Name that appears on SSN or TIN card (this may be different than the applicant’s name in OpenCCC/application.)

b) Valid number has 9 numeric digits - No alpha characters

c) Valid, correct SSN / TINs are required to apply for Financial Aid, grants, and BOGFW (?)
3) Strong language / Warning Message includes:
** Notice of penalty for not providing SSN / TIN - including $$ penalty or withholding of financial aid / grants / BOGFW?
** Penalty for willingly providing false information 
** Penalty for not checking box stating that name has changed since applying for SSN or TIN
** Actions taken against them by the Institution, IRS, etc. (Institution must act responsibly to obtain the correct info if IRS comes back with a non match).

4) How to apply for SSN or TIN

a) Provide links to SSN / TIN information (IRS W9S, etc.)

b) Instructions on reporting new SSN / TIN to institution (writing, electronically, verbally - phone)
Specification should include: 
1) One “required” text field for a 9 digit numeric number and...
2) Checkboxes identifying Type of number (SSN, TIN, EIN, ITIN)
3) Clear instructions / information about collecting SSN / TIN (required by IRS, penalties to institution, penalties to student, withholding of aid, grants, $$, retribution by IRS)
4) Instructions to provide the name that appears on the students’ SSN or TIN card.
5) Provide student with links and information on how to correct their name on SSN / TIN (Form W9) 
6) Checkbox for “I plan to apply for financial aid”
7) Pop-Up Warning Alert with Strong language (see above):
8) Error checking for the following:

*Error checking if the student has a Student Visa (M1 - F1 - J1) and plans to apply for financial aid?
*Error checking if the student states they plan to apply for FA but do not have a SSN or TIN. Pop-up “strong language” box.
*Error checking if the number provided does not have 9 digit number
*Notice that the application name must match the SSN / TIN name.
Steering Committee Response

Steering Committee approved this request. Please expedite.
Specifications

<< Need to breakdown specification steps here; below is proposed (draft) text and data fields. >> 

1) Revise the text that appears on screen to:
Social Security Number / Tax Identification Number

Pursuant to Internal Revenue Service (IRS) Code 6050S and 6051, the California Community Colleges are required to solicit and collect Social Security Numbers (SSN) or Tax Identification Numbers (TIN) for the purposes of applying for financial aid and claiming tax credits for higher education costs known as the Hope Scholarship Tax Credit and Lifelong Learning Credit. 
[image: image1.wmf] I plan to apply for admission to college or financial aid.

Additionally, this information may be provided to the Chancellor's Office of the California Community Colleges for the purposes of evaluating, auditing, and improving state education programs under California Law (Chapter 1458, stats. 1985). 
Your information is protected by secure transmission and by the provisions of the Privacy Policy.
2) Add text above the SSN/TIN number fields requiring student to input number.
Please enter your Social Security Number / Tax Identification Number  *Required
[image: image2.wmf]

***********


Repeat Social Security Number / Tax Identification Number
[image: image3.wmf]

***********


3) Add *New, Required Question.  
Please indicate the type of number:    
[image: image4.wmf] Social Security Number (SSN)

[image: image5.wmf] Tax Identification Number (TIN)

[image: image6.wmf] Individual Taxpayer Identification Number (I-TIN).
Must have response – else – error message (see below): “You must indicate the type of number”  - (Hover help:  Please indicate the type of number:  Social Security Number/Tax Identification Number/Individual Tax Identification Number).
4) Add new required question and data element: 

[image: image7.wmf] Check this box if you do not have a Social Security number or Tax Identification number.  How to get a SSN or TIN? = (Hover Help:  xxx)  

Link or Pop-Up Help : How to get a SSN or TIN? = Link or pop-up [How to get an SSN or ITIN. To apply for an SSN, use Form SS-5, Application for a Social Security Card, that you can get from your local Social Security Administration office. To apply for an ITIN because you are not eligible to get an SSN, use Form W-7, Application for IRS Individual Taxpayer Identification Number, that you can get from the IRS by calling 1-800-TAX-FORM (1-800-829-3676) or from the IRS website at www.irs.gov.
New data element: DoNotHaveSSN/TIN
If this box is checked yes, then pop-up Warning/Disclaimer/Strong Language – Benefits of Having an SSN, Consequences of not having a SSN/TIN. 

5) Add new checkbox asking student to confirm the name that appears on their SSN card / TIN card.
[image: image8.wmf] Check this box if the name that appears on your Social Security card / Tax Identification card is different than your legal name above. 
If checkbox is checked yes:  

6) Then New text field appears.
New downloadable data element: otherName_SSN/TIN
“Enter the name that appears on your current Social Security card or Tax Identification card?”

Page errors:
1)  If SSN/TIN_1 does not match SSN/TIN_2 – Error 0 – “your SSN/TIN must match”

2) If SSN/TIN_1 and SSN/TIN_f2 fields are not empty – and – SSN/TIN Type is not empty – then – “I don’t have a SSN/TIN” can not be selected.  

If “I am applying for admission to college or financial aid” is checked (yes)  - and – “I don’t have a SSN or TIN” – Error message 1 – You need to apply for a SSN to be eligible for financial aid and to claim tax credits.  Here’s how to apply for a SSN/TIN.

Strong Language – Pop Up Message

You Must Provide Your Social Security Number / Tax Identification Number 

Pursuant to the Internal Revenue Code (IRC) 6050S and 6051, the California Community Colleges are required to solicit, and students are required to provide Social Security Numbers / Tax Identification Numbers. Your information is protected by secure transmission and by the provisions of the Privacy Policy.
Failure to provide your Social Security Number / Tax Identification Number
The IRS can levy penalties on the student for refusing to provide a SSN / TIN while claiming tax credits for specified education expenses incurred by the taxpayer, the taxpayer’s spouse, or the taxpayer’s dependent.
Tax Credits - Providing your SSN / TIN is required to apply for the Hope Scholarship Tax Credit and Lifelong Learning Credit in accordance with the Taxpayer Relief Act of 1997. (26 U.S.C. § 25A(b)

Financial Aid - Your SSN / TIN number is required to apply for financial aid, including student and federal aid, and the BOG fee waiver.
Availability of Records - The California Community Colleges also use Social Security Numbers / Tax Identification Numbers to verify enrollment, degree(s) and transcripts, administer financial aid, collect student debt, and conduct research.  Your information will only be utilized in a manner that does not permit personal identification of you.
How to get an SSN or ITIN - To apply for an SSN, use Form SS-5, Application for a Social Security Card, that you can get from your local Social Security Administration office.  To apply for an ITIN because you are not eligible to get an SSN, use Form W-7, Application for IRS Individual Taxpayer Identification Number, retrievable from the IRS by calling 1-800-TAX-FORM (1-800-829-3676) or from the IRS website at www.irs.gov.
[image: image9.wmf]  I do not wish to provide my Social Security Number. I have read this warning and I understand the following: 
Pursuant to the Internal Revenue Service (IRS) Internal Revenue Code (IRC) 6050S and 6051 the College is required to solicit from students. The IRS can levy penalties on the student for refusing to provide his/her SSN and subsequently claiming qualifying expenditures for the Hope Scholarship Tax Credit and/or the Lifetime Learning Tax Credit. 
Resources / Research
Student Aid.ed.gov   
Source:  http://studentaid.ed.gov/
To qualify for federal student aid (grants, loans, and work-study funds), you have to meet certain requirements.
Selective Service: Most male students must be registered with Selective Service to receive federal student aid. You also must register if you are a male and are not currently on active duty in the U.S. armed forces. If you are a citizen of the Federated States of Micronesia, the Republic of the Marshall Islands or the Republic of Palau, you are exempt from registering. You can call Selective Service toll-free at 1-888-655-1825 for general information about registering, or register online at www.sss.gov or via the FAFSA.
Understanding Your Taxpayer Identification Number TIN  
Example of Request for Social Security Number to Students
http://www.columbiabasin.edu/modules/showdocument.aspx?documentid=973
Pursuant to the Internal Revenue Service (IRS) Internal Revenue Code (IRC) 6050S and 6051 the College is required to solicit and students are required to provide Social Security Numbers. Failure to comply with this requirement may result in civil penalties, assessed by the IRS. The purpose of providing Social Security Numbers is for the issuance of Form 1098-T, Tuition Payments Statement. The College reports the amount you paid for qualifying tuition and fees to both you and the IRS on Form 1098-T. The 1098-T contains information related to claiming a tuition and fee deduction, the Hope Scholarship credit and/or the Lifetime Learning Credit on your taxes. The College also uses Social Security Numbers to verify enrollment, degree(s) and transcripts, administer financial aid, collect student debt, and conduct research. The College will only utilize your Social Security Number in a manner that does not permit personal identification of you. The Social Security Number is confidential and, pursuant to state law (RCW 28B.10.042) and the Federal Family Educational Rights and Privacy Act (FERPA), will not be released and only used as stated above.
Source:  http://www.irs.gov/pub/irs-pdf/i1098et.pdf
Form W-9S. You may use Form W-9S, Request for 
Student's or Borrower's Taxpayer Identification Number 
and Certification, to obtain the student's or borrower's 
name, address, taxpayer identification number, and 
student loan certification to be used when filing Form 
1098-E or 1098-T. Use of Form W-9S is optional; you may 
collect the information using your own forms, such as 
admission or enrollment forms, or financial aid 
applications. You may collect the student's or borrower's 
information on paper or electronically.
Electronic submission of Form W-9S. An 
educational institution, insurer, or lender may establish a 
system for students and borrowers to submit Form W-9S 
electronically, including by fax. Generally, the electronic 
system must:
1. Ensure the information received is the information 
sent and document all occasions of user access that 
result in the submission,
2. Make reasonably certain the person accessing the 
system and submitting the form is the person identified on 
Form W-9S,
3. Provide you with the same information as the paper
Form W-9S, and
4. Be able to supply a hard copy of the electronic
Form W-9S if the Internal Revenue Service requests it.
Also, if an electronic Form W-9S is used to obtain the 
borrower's certification that all the loan proceeds are used 
solely to pay qualified higher education expenses, your 
electronic system must require, as the final entry in the 
submission, an electronic signature by the borrower 
whose name is on Form W-9S. The signature 
authenticates and verifies the submission. See 
Announcement 98-27, which is on page 30 of Internal 
Revenue Bulletin 1998-15 at www.irs.gov/pub/irs-irbs/
irb98-15.pdf.
Electronic reporting. For Forms 1098-E and 1098-T, 
you must file electronically if you are required to file 250 or 
more returns. See part F in the 2013 General Instructions 
for Certain Information Returns for more information.
Penalties. For Forms 1098-E and 1098-T, penalties may 
be imposed for failure to file or failure to furnish correct 
forms. However, under certain circumstances, the 
penalties may be waived. See part O in the 2013 General 
Instructions for Certain Information Returns for more 
information.
Tax ID Information - 1098-T  Lifelong Learning Credits  Information
Adding a Tax ID field to the new CCCApply application to college has been requested as an official change to the Steering Committee. Per Alreen Elseroad, “Many students have tax ID, instead of SSN.  The inability to collect Tax ID has consequences for 1099-T generation (Hope Scholarship & Lifelong Learning Credits).  Sorry, I forgot to write down who made the request.”
See how Chico State University supplies information about this tax credit for students:
Frequently Asked Questions - 1098-T
IRS Form 1098-T, is entitled "Tuition Statement," and contains information to assist the IRS and you in determining if you are eligible to claim educational related tax credits such as the American Opportunity Credit and Lifetime Learning Tax Credit. 
The Tax Relief Act of 1997 states that educational institutions, such as California State University, Chico, are required to file informational returns with the IRS indicating a student's enrollment, and report either amounts billed, or payments received for qualified tuition and related expenses.
The 1098-T form the student receives in the mail is the information that was sent to the IRS by California State University, Chico.  This form is an informational return for your personal records, and is not required to be submitted with your tax return.
See how the IRS 
IRS Publication 970
Source:  http://www.irs.gov/Individuals/International-Taxpayers/U.S.-Taxpayer-Identification-Number-Requirement
U.S. Taxpayer Identification Number Requirement
As the withholding agent, you must generally request that the payee provide you with its U.S. taxpayer identification number (TIN). You must include the payee's TIN on forms, statements, and other tax documents. The payee's TIN may be any of the following.
· An individual may have a social security number (SSN). If the individual does not have, and is eligible for, an SSN, he or she must use Form SS-5 (PDF) to get an SSN. The Social Security Administration will tell the individual if he or she is eligible to get an SSN.

· An individual may have an IRS individual taxpayer identification number (ITIN). If the individual does not have, and is not eligible for, an SSN, he or she must apply for an ITIN by using Form W–7 (PDF).

· Any person other than an individual, and any individual who is an employer or who is engaged in a U.S. trade or business as a sole proprietor, must have an Employer Identification Number (EIN).

A TIN must be on a withholding certificate if the beneficial owner is claiming any of the following.
· Tax treaty benefits (see Exceptions to TIN requirement, later).

· Exemption for effectively connected income.

· Exemption for certain annuities (see Pensions, Annuities, and Alimony (Income Code 14) inPublication 515, Withholding of Tax on Nonresident Aliens and Foreign Entities).

· Exemption based on exempt organization or private foundation status.

In addition, a TIN must be on a withholding certificate from a person claiming to be any of the following.
· Qualified intermediary.

· Withholding foreign partnership.

· Withholding foreign trust.

· Foreign grantor trust with no more than 5 grantors unless the grantor trust is an account holder of a qualified intermediary. See Notice 2001–4.

· Exempt organization.

· U.S. branch of a foreign person treated as a U.S. person (see section 1.1441–1(b) (2)(iv) of the regulations).

· U.S. person.

Exceptions to TIN Requirement
A foreign person does not have to provide a U.S. TIN to claim a reduced rate of withholding under a tax treaty if the requirements for the following exceptions are met.
· Income from marketable securities (see below).

· Unexpected payment to an individual (see below).

Marketable Securities
A Form W-8BEN provided to claim treaty benefits does not need a U.S. TIN if the foreign beneficial owner is claiming the benefits on income from marketable securities. For this purpose, income from a marketable security consists of the following items.
· Dividends and interest from stocks and debt obligations that are actively traded on an established securities market.

· Dividends from any redeemable security issued by an investment company registered under the Investment Company Act of 1940 (mutual fund).

· Dividends, interest, or royalties from units of beneficial interest in a unit investment trust that are (or were upon issuance) publicly offered and are registered with the SEC under the Securities Act of 1933.

· Income related to loans of any of the above securities.

Unexpected Payment to an Individual
A Form W–8BEN or a Form 8233 provided by a nonresident alien to get treaty benefits does not need a U.S. TIN if you, the withholding agent, meet all the following requirements.
1. You are an acceptance agent.

2. You can request an ITIN for a payee on an expedited basis.

3. You are required to make an unexpected payment to the nonresident alien.

4. You cannot get the ITIN because the IRS is not issuing ITINs at the time you make the payment or at any earlier time after you know you have to make the payment.

5. You cannot reasonably delay making the unexpected payment.

6. You submit a completed Form W–7 for the payee, with a certification that you have reviewed the required documentation and have no actual knowledge or reason to know that the documentation is not complete or accurate, to the IRS during the first business day after you made the payment.

An acceptance agent is a person who, under a written agreement with the IRS, is authorized to assist alien individuals get ITINs. For information on the application procedures for becoming an acceptance agent, see How to Become an Acceptance Agent for IRS ITIN Numbers.
A payment is unexpected if you or the beneficial owner could not have reasonably anticipated the payment during a time when an ITIN could be obtained. This could be due to the nature of the payment or the circumstances in which the payment is made. A payment is not considered unexpected solely because the amount of the payment is not fixed.
Example
Mary, a citizen and resident of Ireland, visits the United States and wins $5,000 playing a slot machine in a casino. Under the treaty with Ireland, the winnings are not subject to U.S. tax. Mary claims the treaty benefits by providing a Form W-8BEN to the casino upon winning at the slot machine. However, she does not have an ITIN. The casino is an acceptance agent that can request an ITIN on an expedited basis.
Situation 1. Assume that Mary won the money on Sunday. Since the IRS does not issue ITINs on Sunday, the casino can pay $5,000 to Mary without withholding U.S. tax. The casino must, on the following Monday, fax a completed Form W-7 for Mary, including the required certification, to the IRS for an expedited ITIN.
Situation 2. Assume that Mary won the money on Monday. To pay the winnings without withholding U.S. tax, the casino must apply for and get an ITIN for Mary because an expedited ITIN is available from the IRS at the time of the payment.
References/Related Topics
· Forms for Foreign Beneficial Owners
Note: This page contains one or more references to the Internal Revenue Code (IRC), Treasury Regulations, court cases, or other official tax guidance. References to these legal authorities are included for the convenience of those who would like to read the technical reference material. To access the applicable IRC sections, Treasury Regulations, or other official tax guidance, visit the Tax Code, Regulations, and Official Guidance page. To access any Tax Court case opinions issued after September 24, 1995, visit the Opinions Search page of the United States Tax Court. Page Last Reviewed or Updated: 13-May-2013
	STATE OF CALIFORNIA
	                          BRICE W. HARRIS, CHANCELLOR

	 California Community Colleges

 CHANCELLOR’S Office
  1102 Q street

  Sacramento, Ca  95811-6549

  (916) 445-8752

  http://www.cccco.edu

	                                           [image: image10.jpg]





Date:
September 16, 2013
To:
Linda Michalowski


Vice Chancellor, Student Services and Special Programs
From:
Michelle Goldberg


Attorney, Legal Division
Re:
IRS Penalties for incorrect or missing TINs on IRS Form 1098-T

Legal Opinion 13-05

BACKGROUND

California Community Colleges are receiving Internal Revenue Service (IRS) penalty notices for failure to provide students’ correct tax payer identification numbers (TINs) on IRS Form 1098-T or in some cases for failure to provide a TIN at all. 

ISSUES

1) Does California law or other federal law preclude colleges from providing TINs to the IRS? 

No, providing student TINs to the IRS does not violate any California law or other federal law. 

2) Are colleges required to provide correct TINs to the IRS?

Yes; however, colleges do not need to provide TINs of nonresident aliens. Further, colleges that “act in a responsible manner” as defined by the IRS can be eligible for a waiver of penalties for failure to provide a correct TIN. 

LAW AND ANALYSIS

The Tax Payer Relief Act of 1997
In 1997, Congress enacted the Tax Payer Relief Act which, among other things, provided a tax credit to qualifying taxpayers who have incurred expenses related to the first two years of postsecondary education. Those provisions are referred to as the Hope Scholarship Credit and the Lifetime Learning Credit. The Hope Scholarship Credit can be claimed for specified education expenses incurred by the taxpayer, the taxpayer’s spouse, or the taxpayer’s dependent. (26 U.S.C. § 25A(b).) 
In 2002, the Internal Revenue Service (IRS) adopted regulations (effective December 31, 2003) requiring eligible educational institutions that enroll any individual for any academic period to:

· file an informational return (1098-T) with respect to specified individuals; and

· provide specified individuals a statement containing specified information. 

(26 C.F.R. § 1.6050S-1(a).) 
These requirements apply to any student, regardless of whether the tax payer seeks or intends to seek the Hope Scholarship Credit. 

Institutions are not required to report this information for an individual who is a nonresident alien unless that individual requests the institution to report the information. (26 C.F.R. § 1.6050S-1(a)(2).) The reporting requirements also do not apply for students enrolled solely in noncredit courses. (26 C.F.R. § 1.6050S-1(a)(2)(ii), (b)(5)(ii).) The courses for which the Hope Scholarship Credit can be claimed must be for course work leading toward a post-secondary degree, certificate, or other recognized post-secondary educational credential. (26 C.F.R. § 1.6050S-1(a)(2)(ii)(B).)

The information the college must report to the IRS on the Form 1098-T includes:

· name, address and TIN -- which can also be the social security number (SSN) -- of the student;

· name, address and TIN of anyone claiming the student as a dependent for purposes of specified tax deductions;

· aggregate amount of payments for qualified tuition and related expenses received by the student during the calendar year;

· aggregate amount of reimbursements or refunds paid to the student during the calendar year;

· whether the student is carrying at least half the normal full-time work load for the course of study the student is pursuing;

· whether the student has completed the first two years of postsecondary education; and

· the name and employer identification number of the institution.
 

(26 CFR § 1.6050S-1(b)(3).) 

The college must include the following information on the statement it provides to the student: 
· the information the college is required to report to the IRS; and

· other specified admonishments to the tax payer regarding the tax payer’s obligations and rights. 

(26 CFR § 1.6050S-1(c).)

Institutions that fail to report or misreport the required information to the IRS can be penalized. (26 C.F.R. § 1.6050S-1(e)(1).) Institutions can also be penalized for failure to provide affected individuals a correct information statement. (26 C.F.R. § 1.6050S-1(e)(2).)

Penalties resulting from a failure by the institution to provide a correct TIN can be waived if the failure is “due to reasonable cause.” (26 C.F.R. § 1.6050S-1(e)(3).) An institution can establish reasonable cause if “the failure arose from events beyond the institution’s […] control, such as failure of the individual to furnish a correct TIN. However the institution […] must establish that it acted in a responsible manner both before and after the failure.” (26 C.F.R. § 1.6050S-1(e)(3)(i).) (See also, Reasonable Cause Regulations and Requirements for Missing and Incorrect Name/TINs, Department of the Treasury, Internal Revenue Services, Publication 1586, Rev. June 2012, http://www.irs.gov/pub/irs-pdf/p1586.pdf.) 
The IRS prescribes precisely what an institution must have done to have acted in a responsible manner. (§ 1.6050S-2(e)(3)(ii).) The institution must have requested the TIN of each individual for whom it is required to file a return (1098-T) if it does not already have a record of the individual’s correct TIN. If the institution does not have the TIN then the institution must request the TIN in writing, and must clearly notify the individual that the law requires the individual to furnish a TIN so that it may be included on an information return filed by the institution. Institutions can use IRS form W-9S to request the information, or may create their own process (including an electronic process) for doing so. (26 C.F.R. § 1.6050S-1(e)(3)(iii).) An individual who fails to furnish a TIN upon request by the institution can be subject to a penalty imposed by the IRS. (26 C.F.R. § 1.6050S-1(e)(4).)

State and federal privacy laws
Collection and Use of Social Security Numbers by Community Colleges
In 2005, Civil Code section 1798.85
 was enacted protecting the confidentiality of social security numbers. Persons and entities, including post-secondary educational institutions, could no longer use social security numbers on student identification cards, post social security numbers, require students to transmit his or her social security number over the Internet unless specified security precautions have been taken, or require a student to use his or her social security number to access a web site unless an authentication device is also required to access the web site. (Civ. Code, § 1798.85(a), [partial list].) However, the statute specifically allowed the “collection, use or release of a social security number as required by state or federal law or the use of a social security number for internal verification or administrative purposes.” (Civ. Code, § 1798.85(b).) Thus, Civil Code section 1798.85 does not preclude colleges from collecting social security numbers or providing them to the IRS for the purposes of complying with the requirements of part 26 of the Code of Federal Regulations, section 1.6050S-1 et seq. 

FERPA 
Generally, the Family Educational Rights and Privacy Act (FERPA) (20 U.S.C. § 1232g; 34 C.F.R. part 99) precludes educational institutions, including colleges, from disclosing personally identifiable information (PII) from students’ education records without consent. Students’ education records are those records that “contain information directly related to a student; and are maintained by the educational agency or institution or by a person acting for such agency or institution.” (34 C.F.R. § 99.3 “Education Records.”)
The reporting requirements of the Hope Scholarship Credit require colleges to disclose to the IRS the student’s SSN/TIN, name, address, enrollment status (part time or full time), and whether the student has completed the first two years of postsecondary education, all of which are PII maintained in the student’s education records within the meaning of FERPA. Generally, colleges must first obtain the consent of the student prior to disclosing those records to a third party. While there are some exceptions to the prior consent rule, none of the exceptions are applicable in the instant matter. Obviously, this means that there is a conflict between two federal laws, one requiring colleges to disclose PII from education records and the other prohibiting disclosure of PII from education records. The Family Policy Compliance Office (FPCO), the entity responsible for enforcement of FERPA, addressed this conflict in 1997. (Tax Legislative Council, Dept. of the Treasury, and Chief Counsel, IRS, letter to Director, FPCO, November 25, 1997, http://www2.ed.gov/policy/gen/guid/fpco/ferpa/library/hope.html.) The FPCO concluded that the Tax Relief Act controlled because it was the more specific statute as well as the more recently enacted statute. (Id. at p. 2, (citations omitted).) 

Education Code
State law, like FERPA, precludes the disclosure of PII from students’ education records without consent, except in very limited circumstances not applicable in the instant matter. (Ed. Code, § 76210, et seq.) A state law actually conflicts with federal law where it is impossible for a private party to comply with both state and federal requirements, or where state law “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.” (Hines v. Davidowitz, (1941) 312 U.S. 52, 67.) Clearly, state statutes prohibiting disclosure of SSNs, etc. from students’ education records directly conflict with federal statutes requiring the disclosure. State law that conflicts with federal law is without effect. (U.S.C.A. art. VI, cl. 2.) Thus, the IRS regulations supersede state privacy laws which would otherwise prohibit disclosure of specified PII from students’ education records without the student’s consent to the IRS. Colleges may legally provide the IRS with the required information without the student’s consent as necessary to meet the reporting requirements of the Hope Scholarship Credit. 

However, FERPA and state law limit the redisclosure of PII from the student’s education record. These requirements are not preempted or superseded by the IRS regulations. Thus, the IRS is prohibited from redisclosing the information provided by colleges without the student’s consent (or unless an exception applies). (34 C.F.R. 99.33(a)(1), Ed. Code, § 76243(a)(8)(B) .) Colleges can be sanctioned for improper redisclosure of PII. Further, in the event the IRS did make an improper disclosure the college would be prohibited from providing the IRS with PII from education records without the student’s consent for at least five years. (20 U.S.C. § 1232g(b)(4)(B).) 
CONCLUSION
Colleges must comply with the reporting provision of IRS regulations 26 C.F.R. § 1.6050S-1 et seq., including obtaining a correct TIN from each student. Colleges that do not obtain correct information from the student can be penalized by the IRS. Colleges that act in a “responsible manner” as defined by the regulations in obtaining the TIN/SSN may be able to have any assessed penalty waived. Colleges that receive a Notice of Proposed Civil Penalty from the IRS should work with their local counsel to file a request to waive the penalty. The IRS has provided comprehensive guidelines that provide information needed to avoid penalties, describes what actions must be taken to request TINs, and explains the requirements for establishing reasonable cause (which can result in the waiver of penalties). (http://www.irs.gov/pub/irs-pdf/p1586.pdf.) If your college has received a Notice of Proposed Civil Penalty you have to answer that notice within 45 days from the notice date (not when it was received, but the date 

on the notice). It may be possible for colleges to receive an extension of time. A written request should be sent before the expiration of the 45 days to the IRS’ Philadelphia Campus address: 

Internal Revenue Service
2970 Market Street 4-E08.141
LIH Unit - Mail Stop E-08.143
Philadelphia, PA  19104

Reasonable cause requests should be sent to the IRS center where you filed your return. (http://www.irs.gov/uac/Where-to-File-Certain-Elections,-Statements,-Returns-and-Other-Documents.) 
� Colleges should review the IRS regulations for a complete listing of all the information that the college must report to the IRS. 


� Colleges should review the IRS regulations for a complete listing of all the information that the college must include on the statement provided to the student. 


� Community colleges were required to comply with Civil Code section 1798.85 by January 1, 2007. (Civ. Code, § 1798.85(i).) 
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